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1. AUTOMATIC STAY 

1.1 Covered Activities 

1.1.a. Setoff of special purpose account against derivative contract liability violates the 
automatic stay. The debtor made numerous daily deposits and withdrawals from its accounts with a 
bank, often resulting in large intraday overdrafts, which were regularly cleared by the end of each day. 
Shortly before bankruptcy, the bank demanded collateral to secure intraday overdrafts. The debtor and the 
bank entered into a security agreement that provided for a large deposit account specifically to secure 
such intraday overdrafts. The bank also had numerous open derivative contracts with the debtor. When the 
debtor filed bankruptcy, it had no intraday overdrafts with the bank. After bankruptcy, the bank offset the 
entire deposit account against the debtor’s obligations on the derivative contracts. Section 553(a) 
recognizes but does not grant a setoff right, which is governed by applicable nonbankruptcy (here, New 
York) law. New York law permits a bank to offset a depositor’s indebtedness to the bank against the 
depositor’s general bank account, but not against a special purpose account or against pledged collateral. 
Because the parties specifically negotiated the security agreement to secure only indebtedness arising 
from intraday overdrafts and the deposit was posted as collateral solely for that purpose, the debtor’s 
account was a special purpose account and was pledged collateral that could not be used to offset 
against other indebtedness. Section 362(b)(17), which provides an automatic stay safe harbor for setoff 
relating to a derivative contract, does not protect the bank. It applies only to a contractual setoff right, 
which includes a right provided in a rule or bylaw of a derivatives clearing organization or by common law, 
“under any security agreement or arrangement or other credit enhancement forming a part of or related to 
any swap agreement”. The setoff that the bank attempted here was not based on an agreement that was 
related to any swap agreement and therefore violated the automatic stay. Bank of America, N.A. v. 
Lehman Bros. Holdings Inc. (In re Lehman Bros. Holdings Inc.), 439 B.R. 811 (Bankr. S.D.N.Y. 2010). 

1.2 Effect of Stay 

1.3 Remedies 

1.3.a. Contempt action for stay violation may be brought by motion. A creditor filed an involuntary 
petition against the debtor. Before the hearing on the petition, another creditor terminated its contract 
with the debtor and attempted to collect a prepetition claim, and a third creditor sued the debtor’s 
account party to collect funds that had been garnished by the petitioning creditor. The petitioning creditor 
filed a motion to hold the other two creditors in contempt for violating the automatic stay, seeking an order 
declaring the contract termination void, requiring repayment to the estate of any funds that the other two 
creditors had received, ordering the third creditor to dismiss the state court lawsuit and requiring payment 
to the petitioning creditor of the cost, including attorneys’ fees, of pursuing the contempt action. 
Bankruptcy Rule 9020 provides that Rule 9014 governs a motion for an order of contempt. Rule 9014 
governs contested matters. Thus, a motion suffices; an adversary proceeding is not required, even where 
the contempt motion seeks monetary damages or injunctive relief. In redressing a stay violation, a 
bankruptcy court is not limited to monetary relief. Here, the relief requested would only return the parties 
to the status quo ante and is appropriate. Std. Indus., Inc. v. Aquila, Inc. (In re C.W. Mining Co.), 625 
F.3d 1240 (10th Cir. 2010).  

2. AVOIDING POWERS 

2.1 Fraudulent Transfers 

2.1.a. A transfer of property directly from the debtor’s customer to the debtor’s account is not 
avoidable. The debtor operated a Ponzi scheme by offering loans to customers against their stock. In a 
typical transaction, the customer would transfer his or her stock directly to the debtor’s account at a stock 
brokerage. The debtor then sold the stock and misappropriated the proceeds, using proceeds from future 
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stock sales to purchase and return stock to customers when they repaid their loans. After bankruptcy, the 
trustee sued the broker to recover the transfers of stock from the customers to the broker as fraudulent 
transfers. Section 548(a)(1)(A) permits a trustee to avoid a transfer of property of the debtor that was 
made with actual intent to hinder, delay or defraud creditors. Property was property of the debtor if it 
would have become property of the estate if it had not been transferred, so as to permit recovery of 
property that would have been available to creditors. Here, if the stock had not been transferred, it would 
not have become property of the estate. Therefore, the stock was not property of the debtor, and the 
trustee may not avoid the transfers to the broker. Grayson Consulting, Inc. v.  Wachovia Secs., LLC (In re 
Derivium Cap., LLC), 437 B.R. 798 (Bankr. D.S.C. 2010). 

2.1.b. In determining solvency, a court must include contingent assets as well as contingent 
liabilities and not discount asset value for its stock’s illiquidity or for the debtor’s tax shields. The 
debtor hospital made transfers three years before bankruptcy that the trustee sought to avoid as constructive 
fraudulent transfers. At the time, the debtor had defrauded Medicare, but though the debtor’s conduct was 
under investigation, the fraud had not yet been discovered. Its later discovery led in part to the debtor’s 
bankruptcy. The debtor’s owner was behind the fraud but had sufficient wealth that he ultimately repaid the 
government the amount that was charged against the debtor. The debtor was a subchapter S corporation and 
so paid no taxes. A trustee may avoid a constructively fraudulent transfer if the debtor was insolvent when it 
made the transfer. The court may not use hindsight in valuing the debtor. Thus, the liability to Medicare should 
be discounted based on the probability, as of the time the debtor made the transfer, that it would be fixed. In 
addition, the court must also include the contingent asset—the owner’s liability either to the government for 
the fraud or the debtor for the damage the owner caused the corporation—and the owner’s ability to pay. 
Solvency is measured by the fair market value of assets against liabilities. In determining the value of assets, 
the court may not confuse the value of the corporation’s stock with the value of its assets, although in many 
cases, the stock value may indicate asset value. In this case, the court should not discount the value of the 
corporation’s assets based on the possibility that a buyer of its stock would be a taxpaying entity and would 
discount itself the value of the corporation by the expected taxes that it would pay. Paloian v. LaSalle Nat’l 
Bank Assoc., 619 F.3d 688 (7th Cir. 2010). 

2.1.c. UFCA’s good-faith-for-value transferee liability limitation applies in an action under section 
544(b). When the California debtor urgently needed funding, its chairman purchased real property from the 
debtor more than two years before the debtor’s bankruptcy. The trustee sued other participants in the 
transaction, including attorneys and directors, to recover the transfer to the chairman as a constructively 
fraudulent transfer. The other defendants settled. After trial, the bankruptcy court found that the transfer 
was a constructively fraudulent transfer because it was not made in exchange for reasonably equivalent 
value. However, the chairman received the transfer in good faith, and the amount that the chairman 
underpaid was less than the amount for which the other defendants settled. Section 544(b) permits the 
trustee to avoid a transfer that is voidable by a creditor holding an allowable unsecured claim, thereby 
incorporating state fraudulent transfer law. Under California’s version of the Uniform Fraudulent Transfer Act, 
a transferee that takes for value and in good faith is entitled to a credit against fraudulent transfer liability to 
the extent of value actually given. Although section 544(b) grants the trustee the power to avoid transfers, 
the good faith limitation is imported into the avoiding power, so that it applies to protect a good faith 
transferee for two reasons. First, the UFCA’s language imports the limitation into the avoiding power itself. 
Second, this construction makes application of section 544(b) congruent with section 548, which contains 
a similar good-faith-for-value limitation in section 548(c). California permits a tortfeasor a credit in liability 
for any amount for which joint tortfeasors have settled with the plaintiff. Construing a fraudulent transfer as 
a tort, the court permits the chairman a credit for the amount of the other defendants’ settlement, reducing 
the chairman’s liability to zero. The court does not address the single satisfaction limitation of section 
550(c).  Decker v. Tramiel (In re JTS Corp.), 617 F.3d 1102 (9th Cir. 2010). 

2.1.d. Section 546(a) limitation is not jurisdictional. The trustee filed a fraudulent transfer complaint 
on the two-year anniversary of the order for relief. Section 546(a) provides that an avoiding power action 
“may not be commenced … after … two years after the order for relief”. Two years after the order for 
relief is the second anniversary of the order for relief. The statute prohibits commencement of an action 
after, not on, that date. In addition, Rule 9006(a) provides that “in computing any time period specified … 
in any statute”, the day triggering the period is excluded. As a result, the end of the period would be the 
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second anniversary of the filing date. However, Rule 9006(a) applies only where the statutory period is not 
jurisdictional. Section 546(a) is simply a statute of limitations and is not jurisdictional. Therefore, the 
complaint was timely. Myers v. Raynor (In re Raynor), 617 F.3d 1066 (8th Cir. 2010). 

2.2 Preferences 

2.3 Postpetition Transfers 

2.4 Setoff 

2.4.a. Court denies setoff and recoupment against damages arising from rejection of a supply 
contract. The debtor accepted a purchase order from its customer. The purchase order provided the 
terms of the debtor’s sale of goods to the customer. The customer issued periodic releases specifying 
quantities. At the time of the debtor’s bankruptcy, the debtor had an account receivable from the 
customer. The debtor in possession sold all of the estate’s assets, including the accounts receivable, free 
and clear of all claims and interests, and rejected the customer’s purchase order contract. The customer 
asserted a damage claim arising from the rejection. The buyer sued the customer to collect the receivable. 
A sale of receivables free and clear of claims and interests does not defeat the account debtor’s 
recoupment rights or any setoff rights that the account debtor exercised before bankruptcy. Although the 
damage claim arising from the contract rejection is treated as a prepetition claim, it does not actually arise 
until postpetition, when the contract is rejected. Therefore, it could not be offset before bankruptcy, and it 
cannot be used to offset the customer’s liability to the asset purchaser. Recoupment is a right arising from 
the same transaction that gives rise to the receivable, such as a claim for overpayment, damage-in-transit 
or late delivery for the same goods. Recoupment should be construed narrowly, because its application to 
rejection damages would frustrate the purpose of section 365 and permit one creditor to defeat the 
statutory priorities. Because each release, not the purchase order, was the single transaction, damages 
arising from rejection against the purchase order could not be recouped against the customer’s payable 
owing for goods shipped under each release. Therefore, the customer could neither offset nor recoup the 
rejection damages against the receivable. HHI FormTech, LLC v. Magna Powertrain USA, Inc. (In re 
FormTech Indus., LLC), 439 B.R. 352 (Bankr. D. Del. 2010). 

2.5 Statutory Liens 

2.6 Strong-arm Power 

2.6.a. Trustee may disregard the debtor’s funding affiliate for purposes of section 544(a) if the 
affiliate is not sufficiently separate. The debtor established a funding affiliate to whom it transferred its 
accounts receivable for no apparent consideration, except that the affiliate took a small percentage of 
each collection to fund its minimal operating expenses. The affiliate borrowed against the receivables and 
gave the lender a security interest. The affiliate operated as if it were a department of the debtor. It had no 
office, phone number or checking account. All its correspondence was on the debtor’s stationery. It did not 
prepare financial statements or file tax returns. The debtor continued to carry the receivables on its own 
books and told other creditors that the lender had a security interest in the receivables. Under section 
544(a), a trustee may avoid a transfer that a hypothetical judicial lien creditor could avoid. For this 
purpose, the trustee may disregard the affiliate as a separate entity. Paloian v. LaSalle Nat’l Bank Assoc., 
619 F.3d 688 (7th Cir. 2010). 

2.7 Recovery 

2.7.a. REMIC trustee is the initial transferee of avoidable transfers. The debtor’s affiliate borrowed 
against the real estate the debtor leased from the affiliate. The rent was equal to the loan payments and 
was well above fair market rental value. As security for the debt, the affiliate mortgaged the real property 
and assigned the lease to the lender. The loan documents provided for the debtor/lessee to pay rent 
directly to the lender. The rent payments were then applied to the loan. The lender transferred the note 
and related collateral to a REMIC, which is a trust that holds loans for the trust’s beneficial certificate 
holders. The trustee is fully responsible for administering the trust. The bankruptcy court determined that 
the debtor’s rent payments were fraudulent transfers. The bankruptcy trustee sought recovery under 
section 550(a) from the REMIC trustee. Section 550(a) permits the bankruptcy trustee to recover an 
avoided transfer from the initial transferee. An initial transferee is one who has dominion and control over 
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the funds, not one who is a “mere conduit”. A transferee may have dominion and control even if it does 
not have unfettered use of the funds, as long as it has the freedom to use the funds for its own purposes. 
In this case, the trustee, rather than the REMIC certificate holders, had legal title to the trust assets and 
therefore to the payments and so was the initial transferee. Paloian v. LaSalle Nat’l Bank Assoc., 619 
F.3d 688 (7th Cir. 2010). 

2.7.b. Stock broker who does not exercise control over a margin account is not an initial 
transferee. The debtor operated a Ponzi scheme by offering loans to customers against their stock. In a 
typical transaction, the customer would transfer his or her stock directly to the debtor’s account at a stock 
brokerage. The debtor then sold the stock and misappropriated the proceeds, using proceeds from future 
stock sales to purchase and return stock to customers when they repaid their loans. The debtor made 
cash deposits into its margin account with the broker. The broker never applied the cash to any obligation 
the debtor owed to the broker, except for deduction for fees, commissions and margin interest payments. 
After bankruptcy, the trustee sued the broker to avoid and recover the cash transfers. Section 550(a) 
permits recovery of an avoided transfer from the initial transferee. An initial transferee is one who has and 
actually exercised dominion and control over the property that was transferred. Because the broker did not 
exercise control over the margin account to sell securities or offset amounts in the account against 
deficiencies, and despite the deduction of fees, commissions and interest, the broker does not qualify as 
an initial transferee of the cash deposits. The court does not address the nature of the deduction of fees, 
commissions and interest as a setoff, rather than a transfer. Grayson Consulting, Inc. v.  Wachovia Secs., 
LLC (In re Derivium Cap., LLC), 437 B.R. 798 (Bankr. D.S.C. 2010). 

3. BANKRUPTCY RULES 

4. CASE COMMENCEMENT AND ELIGIBILITY 

4.1 Eligibility 

4.1.a. Eligibility is not jurisdictional. The debtor filed her voluntary petition without obtaining the 
credit briefing (counseling) that section 109(h) requires. Section 109(h) provides, with limited exceptions, 
that “an individual may not be a debtor” unless the individual has received the required credit briefing. 
Arbaugh v. Y.& H Corp, 546 U.S. 500 (2006), distinguishes between subject matter jurisdiction and an 
essential element of a claim for relief. Courts should construe statutory requirements as elements of a 
claim, unless the statute makes clear that the requirement is jurisdictional. The bankruptcy jurisdictional 
provisions are set forth in section 1334 of title 28; the Code’s eligibility requirements do not speak in 
jurisdictional terms. Therefore, an eligibility issue under section 109, as well as under section 303, is a 
predicate for relief, not a jurisdictional requirement for the court to hear the case. Otherwise, a case, an 
order for relief and all orders in the case could be subject to collateral attack, which would undermine the 
certainty required in bankruptcy cases. The Supreme Court’s 2006 decision permits the Second Circuit to 
abrogate In re BDC 56 LLC, 330 F.3d 111 (2d Cir. 2003), which held that eligibility was jurisdictional. The 
appellate court leaves to the bankruptcy court’s determination on remand whether to dismiss the case or 
strike the petition. Adams v. Zarnel (In re Zarnel), 619 F.3d 156 (2d Cir. 2010). 

4.1.b. An ineligible debtor’s petition commences a case and triggers the automatic stay. The 
debtor filed her voluntary petition without obtaining the credit briefing (counseling) that section 109(h) 
requires. Section 109(h) provides, with limited exceptions, that “an individual may not be a debtor” unless 
the individual has received the required credit briefing. Section 301 provides, “A voluntary case under a 
chapter of this title is commenced by the filing with the bankruptcy court of a petition under such chapter 
by an entity that may be a debtor under such chapter.” Section 362 provides that the filing of a petition 
operates as an automatic stay, but the stay is limited or does not arise if the debtor has filed one or more 
cases that were pending during the prior year and were dismissed. The limitation in section 301 to an 
entity that “may” be a debtor is directed to the chapter under which the petition may be filed, not to 
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whether the case is or may be commenced. Moreover, if a petition for an ineligible debtor does not 
commence a case, then the automatic stay, which is triggered by a petition, might still go into effect, even 
though there is neither an eligible debtor nor a case. Moreover, its termination would be uncertain, 
because section 362(c)(2) provides for termination based on the end of a “case”. If the automatic stay 
did not go into effect because an ineligible debtor’s petition did not commence a case, then the bright line 
certainty of the automatic stay’s trigger would be lost. Thus, the petition commences a case and triggers 
the automatic stay. The appellate court leaves to the bankruptcy court’s determination on remand whether 
to dismiss the case or strike the petition. Adams v. Zarnel (In re Zarnel), 619 F.3d 156 (2d Cir. 2010). 

4.2 Involuntary Petitions 

4.3 Dismissal 

5. CHAPTER 11 

5.1 Officers and Administration 

5.1.a. Court may not grant a priming lien to provide adequate protection for the use of cash 
collateral. When the debtor, a resort developer, filed bankruptcy, it held cash that was subject to its 
lenders’ lien and an uncompleted project that was subject to the lenders’ and mechanics liens. The 
lenders and the mechanics lienors disputed the priority of their liens on the project. The court authorized 
the debtor in possession to use the cash collateral to stabilize and maintain the project and to pay the 
chapter 11 expenses of administration, including the cost of an examiner. The authorizing order deemed 
that the debtor in possession repaid the cash to the lenders and reborrowed it from them under section 
364(d), granted the lenders a priming lien on the project, ahead of the mechanics liens, and required that 
any third party debtor in possession financing proceeds be used first to repay the lenders the amount of 
cash collateral that the debtor in possession used. Although the court found that the cash collateral use 
was necessary to the chapter 11 case, it did not find that the use would protect the value of the 
mechanics lienors’ interest in the project if it were later determined that their lien was senior to the 
lenders’ lien. Later, the debtor in possession obtained such third party financing from a good faith lender 
and used the proceeds to pay the lenders as the original cash collateral order required and for other 
purposes. Section 363(c) authorizes a debtor in possession to use cash collateral if the interest of the 
lienor is adequately protected. Section 364(d) authorizes a debtor in possession to borrow and to grant 
the lender a priming lien, as long as the interest of the existing lender is adequately protected. Section 
363(c) does not authorize the grant of a priming lien to provide adequate protection of the cash lienor. 
The order deeming the cash collateral repaid and reborrowed was a legal fiction that the Code does not 
authorize. Therefore, the priming lien to provide adequate protection of the lenders’ interest was not 
authorized. Desert Fire Protection v. Fontainebleau Las Vegas Holdings, LLC (In re Fontainebleau Las 
Vegas Holdings, LLC), 434 B.R. 716 (S.D. Fla. 2010). 

5.2 Exclusivity 

5.3 Classification 

5.4 Disclosure Statements and Voting 

5.5 Confirmation, Absolute Priority 

5.5.a. Court may rely on intrinsic value in the absence of a market, but deferred cash payment 
cram down requires payments. The debtor owned a single parcel of undeveloped land. It proposed a plan 
that valued the property at substantially more than the secured debt and provided that interest would continue 
to accrue for three years. During the three years, the debtor would maintain the property and pay taxes and 
insurance and would attempt to refinance or sell and would pay principal and accrued interest only from 
proceeds. If it were unable to refinance or sell, the secured creditor could resort to all available remedies. 
There was no market for undeveloped land, so the debtor relied on intrinsic value. A court may use intrinsic 
value, even when the lack of a market is not caused solely by the debtor’s bankruptcy, just as it may rely on an 
intrinsic interest rate that might be unavailable to a reorganizing debtor in the market. Section 1129(b)(1) 
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permits nonconsensual plan confirmation if the plan treatment is fair and equitable to the nonconsenting class. 
Section 1129(b)(2) contains additional requirements, not merely illustrations, for nonconsensual confirmation.  
Section 1129(b)(2)(A)(i) permits cram down based on deferred cash payments. The debtor’s plan here does 
not provide for deferred cash payments to the creditor during the three-year period and so does not meet the 
cram down requirement. The appellate court remands for the bankruptcy court to determine whether the plan 
meets the indubitable equivalent requirement of section 1129(b)(2)(A)(iii). East West Bank v. Ravello Landing, 
LLC, 2010 U.S. Dist. LEXIS 101007 (D. Nev. Sept. 7, 2010). 

5.5.b. Duty to maximize value under a plan is not absolute. The debtor had guaranteed its parent’s 
lender’s claim for up to $75 million. The debtor had contracted prepetition for a sale through a plan of its 
principal asset for more than enough to pay all claims, including the guarantee claim, but for less than 
other offers for the asset. The proceeds to equity would not be enough to pay the parent’s full liability to 
the lender. The debtor’s equity holders accepted the plan. The lender objected to confirmation on the 
ground that the debtor had not maximized the estate’s value. A debtor in possession ordinarily has a duty 
to maximize the estate’s value. But stakeholders may accept less than optimal treatment under a plan. 
The court reaches this result even without distinguishing between the duty of the debtor in possession, 
acting with all the duties of a trustee, and the duty of the debtor, who may propose a plan and who does 
not have such duties, nor between a duty to maximize value and a duty to attempt to maximize value. In re 
Texas Rangers Baseball P’ners, 434 B.R. 393 (Bankr. N.D. Tex. 2010). 

5.5.c. Nonimpairment under section 1124(1) requires that a creditor’s post-effective date 
remedy be left unaffected. The debtor guaranteed a portion of the debtor’s parent’s loan. The loan 
agreement with the debtor and its parent provided that the lender would have the right to approve any sale 
of the debtor’s principal asset. The debtor proposed a plan that provided for a sale of its principal asset 
and payment in cash in full of the guaranteed portion of the loan without the lender’s consent. Section 
1124(1) provides that a class of claims is not impaired if the plan does not alter the legal, equitable or 
contractual rights to which the claim entitles its holder. Section 1124(1) is prospective. It requires that the 
plan preserve the creditor’s rights after consummation. However, because the sale is consummated at, 
not after, the effective date, the lender may not exercise the consent rights. But if the breach of the 
approval provision damaged the lender, its rights against the debtor and its parent to assert a claim must 
be preserved for the class not to be impaired. In re Texas Rangers Baseball P’ners, 434 B.R. 393 (Bankr. 
N.D. Tex. 2010). 

6. CLAIMS AND PRIORITIES 

6.1 Claims 

6.1.a. Failure to make unallocated prepetition mortgage escrow payments creates a prepetition 
claim. The chapter 13 debtor fell behind on his mortgage payments before bankruptcy, including 
payments for principal, interest and escrow for taxes and insurance. The lender could use the escrow 
amounts for payment of taxes and insurance, and they served as additional collateral for the loan. The 
mortgage required the debtor to make the escrow payments and permitted the lender to declare a default 
and foreclose on the mortgage based on missed escrow payments. Before bankruptcy, the lender had 
made tax and insurance payments in an amount that exceeded the escrow account balance by about 
$3500, but the total missed prepetition escrow payments totaled about $5300. As permitted under the 
Real Estate Settlement Procedures Act (RESPA), the lender recalculated the debtor’s postpetition escrow 
payments to make up the $1800 prepetition shortfall (although it was unclear whether the $1800 would 
be required for postpetition tax and insurance payments that would come due before the next annual 
escrow payment adjustment). A “claim” is a right to payment, whether or not contingent. Although the 
debtor was not yet liable to the lender on the petition date for postpetition tax and insurance that the 
lender had not yet paid, the lender’s claim for such payments was contingent as of the petition date on its 
paying those amounts. Accordingly, the lender’s claim for the missed prepetition escrow payments was a 
prepetition claim that should have been included in the lender’s proof of claim, and the lender’s effort to 
collect them after bankruptcy through an adjustment in the monthly escrow violated the automatic stay. A 
dissent argues that RESPA permits the adjustment and that the majority’s ruling unnecessarily and 
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therefore improperly places RESPA and the Bankruptcy Code in direct conflict. Neither opinion addresses 
whether the requirement to make escrow payments was solely a requirement for the debtor to post 
additional collateral, rather than a right to payment itself, or whether such an analysis would make any 
difference in the application of the definition of “claim” or of the automatic stay to the facts. In re 
Rodriguez, 2010 U.S. App. LEXIS 26107 (3d Cir. Dec. 23, 2010).  

6.1.b. Minority shareholders’ buyout order gives rise to a claim. The debtor’s minority shareholders 
sued the debtor and the majority shareholders for dissolution. Under applicable state corporate law, the 
debtor and the majority agreed to purchase the minority’s shares. After an appraisal proceeding, the state 
court issued an order requiring the debtor to purchase the shares at a fixed price by a deadline, failing 
which the corporation would be dissolved, and the shareholders would receive from the corporation the 
actual value of the shares. Shortly before the deadline, the debtor filed a chapter 11 case. A claim is a 
right to payment, whether or not matured or contingent. Although the debtor effectively had an “option” 
before bankruptcy to purchase the shares or dissolve, and the minority shareholders retained their shares 
until the commencement of the case, the minority shareholders had a noncontingent right to payment, 
whether of the appraised value or of the actual value, and therefore had a claim, not an equity interest. 
The Minority Voting Trust v. Orange County Nursery, Inc. (In re Orange County Nursery, Inc.), 439 B.R. 
144 (C.D. Cal. 2010). 

6.1.c. Section 502(e) disallows distributors’ product liability contribution claims. The debtor 
manufactured chemicals, which it sold through distributors. Claiming injury from the chemicals, end users 
sued the debtor and its distributors. The debtor proposed a chapter 11 case that provided a separate 
distribution reserve for the plaintiffs’ claims. The distributors filed proofs of claims for contribution for 
liability to the plaintiffs in pending and in settled cases and for their defense costs, though not all plaintiffs 
filed proofs of claim. Section 502(e)(1)(B) requires disallowance of “any claim for reimbursement or 
contribution of an entity that is liable with the debtor … to the extent that such claim … is contingent as 
of the time of allowance or disallowance”. This provision is intended to prevent competition for the 
debtor’s limited assets between the principal creditor and the co-debtor. Still, the co-liability condition is 
unlimited, and its satisfaction does not depend on how the principal and contribution claims are treated 
under a plan, whether the co-liability is automatic upon the co-debtor’s liability or whether the principal 
creditor has filed a proof of claim. The contingency condition is not satisfied by the non-contingency of the 
principal creditor’s claim against the co-debtor. It is satisfied only once the co-debtor has actually paid the 
principal creditor’s claim. Until then, the debtor’s contribution liability is contingent. Therefore, section 
502(e)(1)(B) disallows the distributors’ claims for contribution except for claims that they have already 
paid to plaintiffs. It does not disallow their claims against the debtor for defense costs. The debtor is not 
liable with the distributors for their attorneys’ fees and other costs, so section 502(e)(1)(B) does not 
disallow those claims. In re Chemtura Corp., 436 B.R. 286 (Bankr. S.D.N.Y. 2010). 

6.1.d. Court disallows CERCLA PRP’s claim against the debtor except to the extent that the 
claimant has actually made payments. The debtor in possession agreed to allow the EPA’s claims 
against the debtor, in an agreed amount, for future remediation costs related to several polluted sites. 
Potentially responsible parties (PRPs) filed claims against the debtor for future expenses they would incur 
in remediating those same sites. CERCLA makes PRPs jointly and severally liable for remediation costs and 
gives a PRP who has resolved its liability to the EPA for remediation costs a claim for contribution against 
other PRPs. In addition, CERCLA allows a PRP who has incurred remediation costs to claim directly against 
another PRP. Section 502(e)(1)(B) disallows a contingent claim for contribution or reimbursement of an 
entity that is liable with the debtor. Until the claimant actually pays the amount for which it is liable with 
the debtor, its claim against the debtor remains contingent, even if it has acknowledged liability on the 
claim to the principal creditor or entered into an agreement to pay. Other events may intervene, 
particularly in the environmental remediation context, that may result in the claimant’s not actually paying 
the claim. Moreover, allowance of the claim may result in the debtor’s double payment, on the principal 
creditor’s claim and on the claimant’s claim, since they both address the same amount. A claimant is 
liable with the debtor on a debt, even if the liability arises under a different statutory basis, if the 
claimant’s payment of the principal creditor would reduce the debtor’s liability to the principal creditor. 
That situation applies under CERCLA, so the claimant here is liable with the debtor. Finally, a claim is for 
reimbursement whenever it seeks payment to the claimant of amounts that the claimant has expended or 
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will expend, even if the statutory basis for reimbursement does not use the term “reimbursement”. Here, 
that is precisely what the claimant seeks under its proof of claim, in addition to claims under CERCLA 
expressly for contribution. Therefore, the claimant’s claim is disallowed except to the extent that the 
claimant has already made payments on the debt. In re Lyondell Chem. Co., 2011 Bankr. LEXIS 10 
(Bankr. S.D.N.Y. Jan. 4, 2011). 

6.1.e. WARN Act unforeseen circumstances applies to layoff following unplanned bankruptcy 
filing. The debtor manufactured swing sets and go-carts. An asset-backed lender provided financing, 
secured by receivables and inventory, with advances equal to 80% of receivables. Its private equity 
sponsor had provided additional equity financing over several years, as needed, and never indicated an 
intention not to do so. In April, it was required to recall a substantial number of go-carts. In June, three 
major customers postponed a major swing set order. The debtor made every effort to continue in business, 
and met with some limited success and positive movement from customers and suppliers. As a 
precaution, however, it consulted bankruptcy counsel in early August. In mid-August, the lender reduced 
the advance rate to 50%, and in the first week of September, stopped advances altogether. The private 
equity sponsor refused any further investment. Within two days, the debtor filed bankruptcy and gave layoff 
notices to its employees, immediately terminating their employment. The WARN Act requires an employer 
to give 60 days’ notice of a mass layoff or to pay 60 days’ compensation to the employees. The Act’s 
purpose is to soften the blow on employees of a planned or foreseeable mass layoff, allow them to adjust, 
and seek new employment or retraining. Thus, it does not apply where the layoffs were caused by 
unforeseeable circumstances. Here, the termination of financing caused the layoffs, which were not 
planned. The consultation with bankruptcy counsel a month before the layoffs did not make the layoffs 
foreseeable, because the debtor was still trying to preserve the business and believed it might succeed 
until it lost all its financing. Therefore, the unforeseen circumstances exception applies. Angles v. Flexible 
Flyer Liquidating Trust (In re FF Acquisition Corp.), 438 B.R. 886 (Bankr. N.D. Miss. 2010). 

6.2 Priorities 

6.2.a. Reclaiming creditor must do more to preserve claim than give written reclamation notice. 
On the petition date, the court approved debtor in possession financing, which was secured by the debtor 
in possession’s inventory and was used to repay prepetition financing that was secured by the debtor’s 
inventory. A creditor gave the debtor in possession a written reclamation notice one day after the 
bankruptcy petition. Three days after the petition date, on the debtor in possession’s motion seeking an 
orderly reclamation procedure and warning of the likely spate of litigation that might occur in its absence, 
the court ordered reclamation claimants to file demands no later than 20 days after the petition date. The 
order provided that it did not limit or expand other remedies or a claimant’s rights. The debtor in 
possession’s reorganization efforts failed, so two months later, with the court’s approval on notice to 
creditors, it conducted going out of business sales. Section 546(c) makes the trustee’s avoiding powers 
“subject to the right of a seller of goods … to reclaim such goods” if the seller makes timely written 
demand for reclamation. Section 546(c) is not self-executing. A reclaiming creditor must diligently assert 
its rights. Filing a written demand without more, such as seeking stay relief to reclaim goods, objecting to 
debtor in possession financing that liens the goods or to a going out of business sale that results in sale of 
the goods, is insufficient to preserve the reclaiming creditor’s legal rights in the bankruptcy case. 
Therefore, the creditor lost its right to reclaim the goods or to an administrative expense for their use 
during the chapter 11 case. Paramount Home Entertainments Inc. v. Circuit City Stores, Inc., 2010 U.S. 
Dist. LEXIS 92103 (E.D. Va. Sept. 3, 2010). 

6.2.b. Severance pay is earned upon termination. The debtor maintained a severance plan that 
promised payment upon severance without cause equal to a specified number of weeks of salary based on 
number of completed years of service. The debtor terminated employees within 180 days before the 
petition date. The terminated employees asserted priority claims for their severance benefits. Section 
507(a)(4) grants priority to “wages, salaries, or commissions, including vacation, severance, or sick leave 
pay, earned by an individual” within 180 days before bankruptcy. This provision differs in its application to 
severance pay from section 503(b)(1)’s application to severance pay owing for postpetition termination, 
because section 503(b)(1) grants administrative expense priority to wages for “services rendered” to the 
estate, regardless of when the wages were earned. Severance pay is neither earned nor accrued on a daily 
basis: if an employee quits, the employer owes no severance pay, and an employee who works for most 
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but not all of an additional year does not become entitled to additional severance, but an employee who 
may have worked only a few additional days becomes entitled to the additional amount. In addition, 
severance is to compensate for the dislocation resulting from termination of employment, not for work 
performed. Therefore, severance pay is earned for purposes of section 507(a)(4) upon termination, and 
the employee’s claims are entitled to priority if termination occurred within 180 days before bankruptcy. In 
re LandAmerica Fin. Group, 435 B.R. 343 (Bankr. E.D. Va. 2010). 

7. CRIMES 

8. DISCHARGE 

8.1 General 

8.1.a. Post-discharge prosecution for prebankruptcy fraud and collection under a restitution 
order does not violate the discharge injunction. Before bankruptcy, the debtor defrauded the creditor 
in a several financial transactions. The creditor did not seek to except the debt from discharge under 
section 523(a)(2), and the debt was discharged. After bankruptcy, the creditor contacted the prosecutor, 
who agreed to prosecute the debtor for securities fraud and to seek a restitution order under which the 
debtor would be obligated to pay the creditor. The prosecutor did so and obtained a conviction and the 
restitution order payable to the creditor. Section 523(a)(7) excepts from discharge a debt owing to or for 
the benefit of a governmental unit for a fine, penalty or forfeiture and not in compensation for actual 
pecuniary loss. The exception covers a restitution order. A restitution order by its nature is payable to or for 
the benefit of a governmental unit and not in compensation, because its purpose is rehabilitative and 
deterrent, which benefits the government, and is therefore not compensatory. Section 524(a) enjoins any 
act to collect a discharged debt. Contacting the prosecutor where the purpose is to coerce payment of a 
debt and where the criminal claim is frivolous or unsubstantiated violates the discharge injunction. Here, 
however, the prosecutor obtained a conviction, so the claim was clearly neither frivolous nor 
unsubstantiated. Therefore, the contact did not violate the discharge injunction. Williams v. Meyer (In re 
Williams), 439 B.R. 679 (10th Cir. B.A.P. 2010). 

8.1.b. Section 525(b) does not prohibit a private employer from refusing to hire based on 
bankruptcy. The debtor applied for a job, but the prospective employer rejected him, citing his prior 
bankruptcy as the reason. Section 525(b) does not permit a private employer to “terminate the 
employment of, or discriminate with respect to employment against” a debtor solely because of the 
debtor’s bankruptcy. By contrast, section 525(a) does not permit a governmental unit to “deny 
employment to, terminate the employment of, or discriminate with respect to employment against” a 
debtor solely because of the debtor’s bankruptcy. Although “discriminate with respect to employment 
against” could be read broadly to prohibit denial of employment based on bankruptcy, the omission of the 
specific prohibition against denying employment, which is found in section 525(a), means that Congress 
did not intend that prohibition to apply to private employers. Therefore, the prospective employer’s refusal 
to hire based on bankruptcy did not violate the anti-discrimination provision of section 525(b). Rea v. 
Federated Investors, 2010 U.S. App. LEXIS 25501 (3d Cir. Dec. 15, 2010). 

8.2 Third-Party Releases 

8.3 Environmental and Mass Tort Liabilities 

8.3.a. Environmental remediation obligation for which the state does not have a damage 
remedy is nondischaregeable. The debtor owned and operated a business for many years. It sold the 
property on which it operated but continued to operate under an agreement with the buyer for another 
year. The operations over the years resulted in substantial environmental contamination to the ground. The 
debtor and the state environment department negotiated a remediation plan, which the debtor began 
implementing before bankruptcy. The debtor and the department disputed whether remaining pollutants 
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on the property were continuing to migrate to ground water. The state’s environmental statute under which 
the department required the debtor to remediate the pollution, did not permit the department to sue for 
money damages for clean up expenses, although another statute permitted the department to seek 
compensation if a polluter did not remediate and the department were required to do so in the polluter’s 
stead. The department filed a proof of claim in the debtor’s chapter 11 case. An obligation is 
dischargeable only if it is a “debt”, that is, a liability on a “claim”, which is a right to payment or to an 
equitable remedy if the remedy gives rise to a right to payment. Application of the definition to 
environmental remediation obligations has bedeviled the courts. The general rule is that an environmental 
remediation obligation is not a dischargeable debt if the debtor is capable of performing the remediation 
and if the pollution is on-going or, if it is not on-going, if the environmental agency does not have the 
option of seeking payment in place of enforcing a remediation decree. Here, the debtor has continued 
access to the site, through the cooperation of the buyer, to perform remediation. Although it is unclear 
whether the pollution is on-going, the department does not have the option of pursuing a damages remedy 
under the statute that it is using to enforce the remediation option. Even though it might have that option 
under another statute, the absence of a damages remedy under the particular statute disqualifies the 
obligation from being a debt, and the debt is nondischargeable. Mark IV Indus., Inc. v. N.M. Enviro. Dept. 
(In re Mark IV Indus., Inc.), 438  B.R. 460 (Bankr. S.D.N.Y. 2010). 

9. EXECUTORY CONTRACTS 

9.1.a. Section 365(d)(3) requires payment of postpetition semiannual farm rent even though 
the land provided no benefit to the estate. The debtor farmer’s land lease required two annual 
payments, on April 1 and December 1 of each year. The debtor filed bankruptcy on November 29, after he 
had harvested the annual crop. The debtor in possession rejected the lease the following March. Section 
365(d)(3) requires that a debtor in possession “timely perform all the obligations of the debtor … arising 
from and after the order for relief under any unexpired lease of nonresidential real property, until such 
lease is assumed or rejected, notwithstanding section 503(b)(1)”. The section is unambiguous that the 
debtor in possession must pay December 1 rent payment obligation, which arose after the order for relief. 
Section 503(b) allows administrative expenses, including, in section 503(b)(1), the costs and expenses of 
preserving the estate. Section 365(d)(3) excludes section 503(b)(1), but not the general statement of 
section 503(b), from consideration, and “including” is not limiting. Therefore, even though the land 
provided no benefit to the estate because the year’s crop had already been harvested, section 503(b) 
grants the section 365(d)(3) payment obligation administrative expense priority. Burival v. Roehrich (In re 
Burival), 613 F.3d 810 (8th Cir. 2010). 

9.1.b. Trustee may not reject prepetition court specific performance order. The debtor contracted 
to sell real property but defaulted. The buyer obtained a final order of specific performance before the 
debtor filed bankruptcy. An executory contract is one under which the parties’ obligations “are so far 
unperformed that the failure of either complete performance would constitute a material breach excusing 
performance of the other”. A prepetition specific performance order renders the underlying contract non-
executory; the order is deemed to have “executed” the contract. Where a prepetition order can be 
expressed as a claim, it is subject to discharge in the bankruptcy, thereby preventing a party with an 
equitable remedy that can be reduced to money from obtaining more favorable treatment in bankruptcy. In 
this case, however, the specific performance order could not be reduced to money, because it involved the 
transfer of a unique parcel of land. Therefore, the order is not a claim, the executory contract has been 
performed and the trustee may not reject the contract and resell the land. In re Acevedo, 2010 Bankr. 
LEXIS 2915 (Bankr. S.D.N.Y. Sept. 10, 2010). 
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10. INDIVIDUAL DEBTORS 

10.1 Chapter 13 

10.1.a. Debtor is entitled to car ownership cost deduction only if the debtor has actual expenses 
for a loan or lease. The chapter 13 debtor owned a car free and clear of any loan or lease and therefore 
had no actual loan or lease payments. Chapter 13 requires that a debtor devote his or her “disposable 
income” to plan payments. “Disposable income” is “current monthly income” minus “amounts reasonably 
necessary to be expended” for “maintenance and support”. For an above-median income debtor, such 
amounts are “the debtor’s applicable monthly expense amounts specified under the National Standards 
and Local Standards, and the debtor’s actual monthly expenses for the categories specified as Other 
Necessary Expenses issued by the Internal Revenue Service for the area in which the debtor resides”.  The 
Local Standards include a table for Car Ownership Costs, which the IRS guidelines say is based on average 
loan and lease costs and is disallowed if the taxpayer does not have loan or lease costs. The word 
“applicable” in the expense definition limits the expense deduction to those expenses that are applicable 
to the debtor, in part because the phrase defines the more general standard, “amounts reasonably 
necessary to be expended”. The use of “actual” in the expense definition does not detract from this 
interpretation, because such expenses may be deducted only to the extent actually incurred, whereas the 
Car Ownership Cost may be deducted based on the Local Standards, whether or not that is the debtor’s 
actual cost, as long as the debtor has some such cost. Finally, disallowing the expense deduction where 
the debtor does not incur any ownership cost comports with the statute’s policy to require debtors to pay 
all of their disposable income under a plan. Therefore, the debtor is not entitled to the Car Ownership Cost 
deduction. Ransom v. FIA Card Servs., N.A., 562 U.S. ___ (2011). 

10.2 Dischargeability 

10.3 Exemptions 

10.3.a. The trustee is entitled to postpetition appreciation in exempt assets. The debtor’s equity 
interest in his encumbered home was less than the applicable homestead exemption. He claimed the 
interest as exempt. Three years later, the real property had appreciated to a value that exceeded his 
exemption and the mortgage. The bankruptcy case was still open, so the trustee moved to sell the house 
to realize the value over the lien and exemption amounts. Section 522(b)(1) permits a debtor to exempt 
an interest in property, not the property itself, up to the amount of the allowable exemption. Thus, where 
the total fair market value of the property exceeds the allowable exemption, the excess remains property of 
the estate, whether the excess existed at the petition date or resulted from postpetition appreciation. The 
debtor may petition under section 554(b) for abandonment of the asset, but absent abandonment, the 
asset remains property of the estate that the trustee may sell. Gebhart v. Gaughan (In re Gebhart), 621 
F.3d 1206 (9th Cir. 2010). 

10.4 Reaffirmation and Redemption 

11. JURISDICTION AND POWERS OF THE COURT 

11.1 Jurisdiction 

11.1.a. Bankruptcy court has core jurisdiction over malpractice claim against an estate 
professional. The chapter 11 debtor in possession sued counsel for the estate in state court. Counsel 
removed the action to the bankruptcy court. The debtor in possession moved to remand or for abstention. 
The bankruptcy court has jurisdiction over a proceeding that arises under title 11 or that arises in or is 
related to a case under title 11. A proceeding arises in a case under title 11 if it would have no existence 
outside of the case or if it is an essential part of administering the case. The services performed for a 
bankruptcy estate cannot stand alone and are part of the estate’s administration. Therefore, an action 
challenging those services arise in the case, and the bankruptcy court has jurisdiction over the proceeding 
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as a core proceeding. Remand for lack of jurisdiction is not required, and remand is discretionary and is 
not reviewable on appeal. Baker v. Simpson, 613 F.3d 346 (2d Cir. 2010). 

11.1.b. Bankruptcy court does not have postconfirmation jurisdiction to hear a claim for breach of 
real estate sale contract entered into during the case. The chapter 11 debtor co-owned property with 
a nondebtor. They contracted during the debtor’s chapter 11 case to sell the property and gave the buyer a 
right of first refusal to an adjacent parcel. Closing of the sale was delayed until after confirmation of the 
debtor’s plan.  The plan referenced the sale and expressed the debtor’s intention to sell the adjacent parcel 
either to the buyer or to a third party. Several years later, the debtor and his co-owner contracted to sell the 
adjacent parcel to a third party. Ultimately, the bankruptcy court approved the sale on notice to the first 
buyer, finding that the sale to the third party did not violate the buyer’s right of first refusal.  The debtor 
used the sale proceeds to pay all creditors in the chapter 11 case, and the court issued a final decree and 
closed the case. The original buyer then sued the debtor, his co-owner and the third party in state court for 
breach of the original sale contract and for specific performance of the right of first refusal. The state court 
“remanded” the case to the bankruptcy court. A bankruptcy court’s jurisdiction is limited by statute to cases 
under title 11 and to proceedings arising under title 11 or arising in or related to a case under title 11. A 
proceeding arises under title 11 only if it invokes a substantive right that title 11 provides. A proceeding 
arises in a case under title 11 only if it unique to the bankruptcy process and has no independent existence 
outside of bankruptcy. Here, the action was for breach of a state law-governed contract to sell real property 
and did not arise under title 11 or in the case. A post-confirmation proceeding is related to a case under 
title 11 if there is a close nexus to the plan. The state court action here lacked a close nexus because the 
bankruptcy court, like any other court, is not entitled to determine the preclusive effect of its own orders. 
That rests with the court where the order is tested. Finally, ancillary jurisdiction enables a court to vindicate 
its authority and effectuate its decrees. However, ancillary jurisdiction does not extend to disputes over 
breach of an agreement that produced a dismissal of a prior action. Thus, the bankruptcy court did not have 
jurisdiction to hear a breach of contract claim based on facts that came to light after the closing of the 
case, and nothing about the bankruptcy case precluded the state court from taking jurisdiction. Battle 
Ground Plaza, LLC v. Ray (In re Ray), 624 F.3d 1124 (9th Cir. 2010). 

11.1.c. Postconfirmation jurisdiction is broader under a liquidating plan. Before bankruptcy, the debtor 
purchased excess workers compensation insurance for itself and its subsidiaries that were self-insured under 
applicable state insurance law and basic workers compensation insurance for subsidiaries that were ineligible 
to be self-insured. After bankruptcy, the debtor in possession assumed the insurance contracts and entered 
into new, similar contracts. The chapter 11 plan provided for the sale of all the debtor’s assets and for the 
reorganized debtor simply to address claims and make distributions. After confirmation, the state workers 
compensation agency and insurance fund claimed that the debtor in possession had been self-insured during 
the case and asserted an administrative expense claim for postpetition workers compensation claims that it 
had paid. It also asserted that the insurer had provided coverage. The insurer commenced an adversary 
proceeding against the reorganized debtor and the state agency and fund seeking a declaration that it was 
not liable to the state under the policies. Confirmation shrinks the scope of the bankruptcy court’s 
jurisdiction. The court retains jurisdiction only over matters that have a close nexus to the plan or the case, 
such as a matter affecting interpretation, implementation, consummation, execution or administration of the 
plan. However, where the reorganized debtor’s sole purpose is to wind up its affairs, convert its assets to 
cash and distribute the cash to creditors, postconfirmation jurisdiction is broader because jurisdiction relates 
to core bankruptcy functions and does not require supervision of a reorganized business. The court here has 
jurisdiction over the adversary proceeding because it seeks determination of the estate’s liability in 
connection with insurance policies that the estate purchased. Ace Am. Ins. Co v. DPH Holdings Corp. (In re 
DPH Holdings Corp.), 437 B.R. 88 (S.D.N.Y. 2010). 

11.2 Sanctions 

11.3 Appeals 

11.3.a. Appeal from an adequate protection order is not equitably moot where some relief is 
possible. In separate orders, the court confirmed a chapter 11 plan and determined that the secured 
creditor had not suffered diminution in its collateral value and therefore was not entitled to a section 
507(b) administrative expense claim. The creditor appealed both orders. The court of appeals permitted a 
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direct appeal from the confirmation order and affirmed. An appeal, especially of a confirmation order, may 
be equitably moot where the relief requested would affect the rights of parties not before the court or the 
success of the plan. An appeal is not equitably moot simply because it may be impossible to grant the 
appellants all the relief they seek, as long as some relief is possible. That the appellee (here, the 
reorganized debtor) may be unable to pay the amount the appellate court awards also does not render the 
appeal moot. In this case, the consequences of an adverse appellate result were foreseeable to the 
reorganized debtor, who is a party that is before the court. Thus, the adequate protection order appeal is 
not moot. Bank of New York Trust Co. NA v. Pac. Lumber Co (In re Scotia Pac. Co., LLC), 624 F.3d 274 
(5th Cir. 2010). 

11.3.b. Appeal from cash collateral order is not moot. When the debtor, a resort developer, filed 
bankruptcy, it held cash that was subject to its lenders’ lien and an uncompleted project that was subject 
to the lenders’ and mechanics liens. The lenders and the mechanics lienors disputed the priority of their 
liens on the project. The court authorized the debtor in possession to use the cash collateral to stabilize 
and maintain the project and to pay the chapter 11 expenses of administration, including the cost of an 
examiner. The authorizing order deemed that the debtor in possession repaid the cash to the lenders and 
reborrowed it from them under section 364(d), granted the lenders a priming lien on the project, ahead of 
the mechanics liens, and required that any third party debtor in possession financing proceeds be used 
first to repay the lenders the amount of cash collateral that the debtor in possession used. Later, the 
debtor in possession obtained such third party financing from a good faith lender and used the proceeds 
to pay the lenders as the original cash collateral order required and for other purposes. The mechanics 
lienors appealed the cash collateral order and the financing order, contending that the court did not 
provide adequate protection of their interests. They sought but did not obtain a stay pending appeal. An 
appeal is constitutionally moot if the court is not able to grant any effective relief, but not if the court can 
grant some relief, even though the relief would not restore the parties to their prior positions. Here, the 
court could not undo the financing, because section 364(e) protects a good faith lender. But the court 
could order the prepetition lenders to return the financing proceeds to the estate to protect the mechanics 
lienors’ claim that the cash collateral order did not provide adequate protection. Therefore, the appeal is 
not constitutionally moot. An appeal is equitably moot if the court cannot grant effective relief without 
inequitably affecting the rights of third parties. Equitable mootness is a pragmatic doctrine that recognizes 
that in time, effective relief may become impractical, imprudent or inequitable. Although equitable 
mootness is most commonly applied to an appeal from a plan confirmation order, it also may apply to 
other orders during a bankruptcy case. The absence of a stay pending appeal does not require a finding of 
equitable mootness but is only one factor in the equitable analysis. Here, granting relief to the mechanics 
lienors would not upset a reorganization nor affect any third parties who were not before the court or who 
were not aware of the challenges to the order that benefited them. The appeal therefore is not equitably 
moot. Although section 364(e) protects the debtor in possession lender from the effects of reversal or 
modification on appeal of the financing order, it does not protect those who received the proceeds of the 
financing. Therefore, the appeal as to the lenders is not statutorily moot. Desert Fire Protection v. 
Fontainebleau Las Vegas Holdings, LLC (In re Fontainebleau Las Vegas Holdings, LLC), 434 B.R. 716 
(S.D. Fla. 2010). 

11.3.c. Appeal from sale order challenging purchaser’s good faith does not require stay pending 
appeal. A party appealed from an order approving a sale, challenging the bankruptcy court’s finding that 
the purchaser was a good faith purchaser. The appellant did not seek or obtain a stay pending appeal. The 
purchaser acquired the property and moved to dismiss the appeal as moot. Section 363(m) provides that 
a reversal or modification on appeal of a sale authorization order does not affect the validity of a sale to a 
good faith purchaser, so that an appeal of an unstayed order is typically moot, because the appellate 
court cannot grant effective relief. However, where the appeal challenges the bankruptcy court’s 
determination that the purchaser was in good faith, a reversal could result in an order affecting the validity 
of the sale. Therefore, the appeal is not moot. Petroleum & Franchise Funding LLC v. Bulk Petroleum 
Corp., 435 B.R. 589 (E.D. Wis. 2010). 

11.3.d. Section 363(m) mootness applies to an order authorizing sale of a co-owner’s interest 
under section 363(h). The debtor owned seven properties as a tenant in common with 30 co-owners. 
The trustee sought to sell the properties, including the interests of the co-owners, in a single sale. Section 
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363(h) permits a trustee to “sell both the estate’s interest, under subsection (b) or (c) of this section, and 
the interest of any co-owner in property in which the debtor had, at the time of the commencement of the 
case, an undivided interest as a tenant in common” if certain conditions are met. The sale that the trustee 
proposed met the necessary conditions, and the court approved the sale under both subsections (b) and 
(h) and found that the purchaser was a good faith purchaser. Section 363(m) provides that “the reversal 
or modification on appeal of an authorization under subsection (b) or (c) of this section of a sale or lease 
of property does not affect the validity of the sale” to a good faith purchaser unless the sale was stayed 
pending appeal. Section 363(m) therefore moots any appeal of the sale of the estate’s interest, which 
was authorized under subsection (b). However, subsection (b) does not directly authorize the sale of the 
co-owners’ interests, and subsection (m) does not directly address an appeal from such an authorization 
under subsection (h). Still, the sale authorization was under a single order that included authorization 
under subsection (b), and it would create an anomalous result to permit co-owners to appeal such a sale 
order without a stay, especially when a holder of another kind of interest, such as a lien, may not appeal 
an unstayed order that authorizes a sale free and clear under subsections (b) and (f). Therefore, the 
appeal is moot, and the court dismisses the appeal. A concurrence argues that the statutory language 
does not directly support the result but policy reasons do. Official Comm. Of Unsecured Creditors v. 
Anderson Sr. Living Property, LLC (In re Nashville Sr. Living, LLC), 620 F.3d 584 (6th Cir. 2010). 

11.4 Sovereign Immunity 

11.4.a. Sovereign immunity abrogation applies even where action only indirectly addresses state 
claims or liabilities. Before bankruptcy, the debtor purchased excess workers compensation insurance 
for itself and its subsidiaries that were self-insured under applicable state insurance law and workers 
compensation for subsidiaries that were ineligible to be self-insured. After bankruptcy, the debtor in 
possession assumed the insurance contracts and entered into new, similar contracts. The plan provided 
for the sale of all the debtor’s assets and for the reorganized debtor simply to address claims and make 
distributions. After confirmation, the state workers compensation agency and insurance fund claimed that 
the debtor in possession had been self-insured during the case and asserted an administrative expense 
claim for workers compensation claims that it had paid. It also asserted that the insurer had provided 
coverage. The insurer commenced an adversary proceeding against the reorganized debtor and the state 
agency and fund seeking a declaration that it was not liable to the state under the policies. The 
Constitution abrogates state sovereign immunity to the extent of the bankruptcy court’s in rem jurisdiction 
necessary to resolve a bankruptcy case. In addition, section 106(a)(2) abrogates state sovereign immunity 
to permit the court to “hear and determine any issue arising with respect to the application of [section 
502 or 503] to governmental units”. The determination of the insurer’s and the fund’s administrative 
expense claims, and the determination of the insurer’s liability under the policy, which is an asset of the 
estate, are necessary for the administration of the estate. Therefore, the adversary proceeding does not 
exceed the Constitutional and statutory abrogation of sovereign immunity, even though it does not directly 
address the state’s liability to the estate or the state’s claims against the estate. Ace Am. Ins. Co v. DPH 
Holdings Corp. (In re DPH Holdings Corp.), 437 B.R. 88 (S.D.N.Y. 2010). 

12. PROPERTY OF THE ESTATE 

12.1 Property of the Estate 

12.1.a. Judicial estoppel is a fact-specific, equitable inquiry that may apply against a trustee 
based on the debtor’s nondisclosure of assets. The individual debtor did not disclose a major 
judgment in his favor as well as other assets in his schedules. The trustee closed the case as a no asset 
case. When the trustee learned of the judgment, she reopened the case. The debtor consented to denial 
of his discharge. After the trustee’s notice that assets may become available, creditors holding only about 
15% of the debtor’s scheduled claims filed proofs of claim, but the debtor’s attorney and the trustee 
asserted large attorneys’ fees claims arising from the judgment and the subsequent proceedings. The 
trustee attempted to substitute in to the proceeding in which the debtor obtained the judgment. The 
defendant incurred substantial additional attorneys’ fees as a result of the additional proceedings. Judicial 
estoppel arises when a party takes a position in later litigation that is inconsistent with a position that a 
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court accepted in earlier litigation, giving the party an unfair advantage or imposing an unfair detriment on 
the opposing party. Attempting to harmonize three apparently inconsistent prior decisions, the Fifth Circuit 
applies judicial estoppel to the trustee based on a fact-intensive, equitable analysis. The trustee succeeds 
to the debtor’s claim, with all its attributes, including the potential for judicial estoppel. The creditors are 
not materially disadvantaged by the application of the doctrine, because their claims would be subject to 
the payment of the administrative claims of the debtor’s and the trustee’s lawyers, which were increased 
only because of the nondisclosure. The defendant was victimized by its increased fees. Therefore, equity 
requires application of judicial estoppel against the trustee. Reed v. City of Arlington, 620 F.3d 477 (5th 
Cir. 2010). 

12.1.b. Alter ego claim does not belong to the estate. The creditors sued the corporate debtor’s 
shareholders, alleging breach of contract and alter ego. If the claim belonged to the debtor and thereby 
became property of the estate, only the trustee may bring it; individual creditors may not. But the trustee 
may not bring claims that belong only to creditors, not to the debtor. Under California law, an alter ego 
claim is strictly procedural, not substantive. An alter ego claim is not general to all creditors but specific to 
the particular creditor to prevent unfairness and promote justice and equity. A corporation may assert a 
claim against its shareholders for the benefit of all creditors, but only for injury to the corporation, such as  
for a stockholder’s conversion of corporate assets. However, that is not an alter ego claim. Therefore, any 
claim that a creditor may have against the shareholders belongs only to the creditors, not to the estate. 
Ahcom, Ltd. v. Smeding, 623 F.3d 1248 (9th Cir. 2010). 

12.1.c. Creditors do not have derivative standing as to a Delaware LLC. A lender to the parent 
company sued the managing members of an LLC for breach of fiduciary duty for failing to implement an 
adequate system of financial controls, for authorizing acquisitions without adequate financial information 
and for benefiting individually from the acquisitions. Delaware LLC Act section 18-1002 provides, “In a 
derivative action, the plaintiff must be a member or an assignee or a limited liability company interest at 
the time of bringing the action” and at the time of the challenged transaction. This phrasing precludes 
creditor derivative standing against managers of a Delaware LLC. Tracing the history of derivative standing 
in actions against directors, partners or managers of Delaware non-corporate entities, and the extensive 
rights that the Delaware LLC Act provides to creditors to allow them to protect themselves by contract and 
in an LLC agreement itself, the court concludes that the result is neither absurd nor at odds with the 
underlying policy of the LLC Act. CML V, LLC v. Bax, 6 A.3d 238 (Del. Ch. 2010). 

12.1.d. Proceeds of a postpetition sale of an FCC license is not subject to a prepetition security 
interest. The Federal Communications Act does not permit transfer, even of a security interest in, a 
broadcast license. The debtor granted the bank a security interest in the proceeds of the debtor’s FCC 
broadcast license. After bankruptcy, the trustee attempted to sell the debtor’s license. Section 552 
permits a prepetition security interest to attach to property acquired after bankruptcy only if the property is 
proceeds of property in which the creditor had a security interest as of the date of bankruptcy. Before 
bankruptcy, the debtor did not have sufficient rights in any future sale proceeds of the license in which it 
could grant a security interest, because it did not have a contract of sale nor FCC approval of a transfer of 
the license. Therefore, proceeds of a postpetition license sale are not subject to the bank’s security 
interest. Spectrum Scan LLC v. Valley Bank & Trust Co. (In re Tracy Broadcasting Corp.), 438 B.R. 323 
(Bankr. D. Colo. 2010). 

12.2 Turnover 

12.3 Sales 

13. TRUSTEES, COMMITTEES, AND PROFESSIONALS 

13.1 Trustees 

13.1.a. Disinterestedness requirement applies to personal interests, not to a interest held in a 
representative capacity. Some of the companies in the debtor group conducted a Ponzi scheme; others 
conducted legitimate business. Upon the government’s civil action against the debtors for an asset freeze 
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and forfeiture, the district court appointed a receiver for all the companies. The receivership order 
authorized the receiver to act as management of and to file bankruptcy petitions for all of the debtors. It 
also directed the receiver to “[c]ooperate with the United States Attorney’s office and Court personnel as 
needed to ensure that any assets subject to the terms of this Order are available for criminal restitution, 
forfeiture, or other legal remedies in proceedings commenced by or on behalf of the United States.” The 
receiver filed chapter 11 petitions for all of the debtors and remained receiver in the civil action. The court 
granted the U.S. Trustee’s motion for a trustee, and, over the objection of a creditor of one of the 
legitimate businesses, the U.S. Trustee appointed the receiver as trustee for each of the debtors. Section 
1104 requires that a trustee be a disinterested person. The definition of disinterested addresses only a 
person’s personal interests, not interests held in a representative capacity, for example, as a receiver. In 
any event, the receivership orders did not create an adverse interest, as they required only transparency in 
operation of the receivership, not that the receiver align with the U.S. Attorney’s office in seeking 
forfeiture. Therefore, the receiver was a disinterested person and qualified to serve as trustee. Rule 2009 
permits appointment of a single trustee for related cases unless prejudice would result to the separate 
estates. Because the cases were still in the phase of locating assets, inter-estate conflicts were not yet 
apparent, and the appointment of a single trustee was appropriate. Ritchie Spec. Credit Invs. v. U.S. 
Trustee, 620 F.3d 847 (8th Cir. 2010). 

13.1.b. A trustee needs court approval for retention of professionals and compensation in 
administering an ERISA plan. The debtor maintained an ERISA-qualified defined benefit plan for its 
employees. The chapter 7 trustee assumed plan administration responsibilities as required under section 
704(a)(11). Under ERISA, a plan administrator may retain and compensate professionals and may 
compensate himself without any court or agency approval. However, section 327(a) requires that the 
trustee obtain court approval to hire a professional “to represent or assist the trustee in carrying out the 
trustee’s duties under this title”. In addition, section 330(a) permits the court to award compensation to 
the trustee and professionals. Neither section 327 nor section 330 is limited to situations in which the 
trustee or professionals are to be paid from the estate. Therefore, they apply to the trustee’s employment 
and compensation of professionals and to the trustee’s own compensation, even though the pension plan, 
and not the estate, will make all payments. The court does not address whether the compensation that it 
awards is also an administrative expense under section 503(b)(2), which provides, “there shall be allowed 
administrative expenses … including … (2) compensation and reimbursement awarded under section 
330(a)”. In re The Robert Plan Corp., 439 B.R. 29 (Bankr. E.D.N.Y. 2010). 

13.2 Attorneys 

13.2.a. Soliciting potential committee members with whom counsel had no prior relationship 
disqualifies counsel from committee employment. Immediately after the petition date, a law firm 
contacted Dr. Liu, with whom the firm had worked before as a translator, to solicit proxies from Chinese 
creditors listed on the list of top 20 creditors. Dr. Liu obtained proxies from two Chinese creditors, with 
whom neither the law firm nor Dr. Liu had a prior relationship. Because of the U.S. Trustee’s rules, the law 
firm arranged for another proxy holder for one of the creditors. The law firm gave advice to the creditors on 
the treatment of their claims for goods in transit. Although there was no agreement on how the proxies 
would be voted, correspondence between Dr. Liu and the firm suggested that the process was to be “a 
two-way street”. Dr. Liu’s proxy was selected for committee membership. At the committee formation 
meeting, he recommended the law firm as committee counsel, and the committee unanimously voted to 
select the firm. The firm then recommended that the committee retain Dr. Liu as a translator. The debtor 
and the U.S. Trustee objected to the combined employment application for the law firm and Dr. Liu. The 
debtor is a party in interest in the case and so has standing to object to the application. The Rule 7.3 of 
Delaware’s Rules of Professional Conduct prohibits a lawyer from soliciting a client unless the lawyer has a 
prior relationship with the client and prohibits employing a third party to do so. Moreover, solicitation has 
been criticized under the Bankruptcy Act, and the Code contained provisions to discourage it. Although 
there was no express agreement that Dr. Liu would support the law firm’s engagement as committee 
counsel, there was at least a tacit understanding. The violations are sufficient to disqualify the firm from 
employment as committee counsel. In addition, the firm did not disclose that it gave advice to and 
therefore acted as counsel to the two creditors. Acting as counsel is not disqualifying, but nondisclosure is, 
especially in the context of proxy solicitations. Therefore, the court denies the employment applications. In 
re Univ. Bldg. Prods., 2010 Bankr. LEXIS 3828 (Bankr. D. Del. Nov. 4, 2010). 
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13.3 Committees 

13.3.a. Plan may provide for reimbursement of legal fees of ad hoc committees pursuing its 
members’ own interests. Numerous ad hoc committees heavily litigated a chapter 11 case, at times 
using scorched earth tactics.  All the litigation was designed only to benefit each committee’s members, 
not the estate. Ultimately, all parties settled. The settlement required the plan to provide for 
reimbursement of the committees’ reasonable legal fees and expenses incurred during the case. Sections 
503(b)(3) and (4) permit allowance of fees and expenses that a creditor or a committee incurs in making 
a substantial contribution in a case. However, section 503(b) is not exclusive. Section 1129(a)(4) 
conditions confirmation on the court’s finding that “[a]ny payment made … for costs and expenses in or in 
connection with the case, or in connection with the plan and incident to the case” is subject to court 
approval, suggesting that the Code contemplates payments other than those allowed under section 
503(b). Section 1123(b)(6) permits a plan to include “any other appropriate provision not inconsistent 
with the applicable provisions of this title”. A provision is “appropriate” when it does not violate any case 
law or a nonbankruptcy statute. Although payment of creditors’ fees and expenses for pursuing their own 
recoveries may not be sound policy, it is not clearly against public policy. Therefore, the court allows the 
reimbursement of reasonable fees and expenses as provided under the plan. Fees and expenses for 
pursuing overly aggressive or scorched earth litigation tactics are not reasonable and may not be 
reimbursed. In re Adelphia Commun’s Corp., 2010 Bankr. LEXIS 3915 (Bankr. S.D.N.Y. Nov. 18, 2010). 

13.4 Other Professionals 

13.5 United States Trustees 

13.5.a. U.S. Trustee has standing to appeal an order striking a petition. The debtor filed her 
voluntary petition without obtaining the credit briefing (counseling) that section 109(h) requires. The 
bankruptcy court struck the petition. The U.S. Trustee appealed. Ordinarily, an appellant must be a 
“person aggrieved”, which requires that the appellant be directly and adversely pecuniarily affected by the 
order on appeal. However, the pecuniary interest standard is not the sole test for bankruptcy appellate 
standing. Section 307 provides that the U.S. Trustee may raise and may appear and be heard on any 
issue in a case. It evidences a Congressional intent that the U.S. Trustee represent the public interest in 
bankruptcy cases and therefore in appeals. The U.S. Trustee therefore has standing to appeal the 
bankruptcy court’s dismissal order. Adams v. Zarnel (In re Zarnel), 619 F.3d 156 (2d Cir. 2010). 

14. TAXES 

14.1.a.  The estate’s entitlement to a tax refund is pro rata based on the number of prepetition 
days in the year. The debtor filed bankruptcy on September 25, 268 days or 73% into the year. The 
debtor’s income had been relatively constant for the prepetition period and remained so for the rest of the 
year. After the first of the next year, the debtor received a tax refund resulting from excess withholding. 
Section 541(a)(1) determines what constitutes property of the estate as of the petition date. An asset that 
is rooted in the prebankruptcy past is property of the estate, even if received after bankruptcy. Although 
the debtor’s tax liability is not determined or fixed until the end of the taxable year on December 31, the 
“pro rata by days” method fairly allocates a tax refund between the prepetition and postpetition periods. 
Therefore, the debtor must turn over 73% of the tax refund, reduced by any applicable exemption, to the 
trustee. In re Meyers, 616 F.3d 626 (7th Cir. 2010). 
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15. CHAPTER 15—CROSS-BORDER INSOLVENCIES 

15.1.a. Chapter 15’s automatic stay does not have extraterritorial reach. The debtor was a foreign 
bank in a rehabilitation proceeding in its center of main interest. A Swiss bank with no U.S. contacts 
brought an arbitration proceeding against the debtor in Switzerland to collect on a loan. The debtor’s 
foreign representative obtained recognition of the foreign proceeding under chapter 15. The foreign 
representative sought to hold the Swiss bank in contempt for violating the automatic stay by pursuing the 
arbitration. Section 1520(a)(1) provides that upon recognition of a foreign main proceeding, “sections 
361 and 362 apply with respect to the debtor and the property of the debtor that is within the territorial 
jurisdiction of the United States”. Section 1508 requires the court, in interpreting chapter 15, to consider 
its international origin. Chapter 15 is intended to facilitate international cooperation in and coordination of 
cross-border insolvency proceedings. A chapter 15 case is ancillary to a foreign proceeding and has a 
narrower purpose and reach than a plenary case, and there is no estate. Literally, section 1520(a)(1) 
could be read to apply the automatic stay to the debtor worldwide, because the phrase “that is within the 
territorial jurisdiction” applies only to the debtor’s property, not to the debtor. However, because of chapter 
15’s international and ancillary purpose, the territorial jurisdiction limitation is central to its interpretation 
and application. Therefore, the court should interpret section 1520(a)(1) to apply to an action against the 
debtor only where the action would affect property within the territorial jurisdiction of the United States. To 
hold otherwise would establish a United States bankruptcy court in an ancillary proceeding as the gate-
keeper of all litigation worldwide for a foreign debtor, despite the primacy of the foreign proceeding court in 
liquidating or rehabilitating the debtor. Based on this interpretation, the Swiss bank’s action did not violate 
the automatic stay in the chapter 15 case. In re JSC BTA Bank, 435 B.R. 334 (Bankr. S.D.N.Y. 2010). 

 


